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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
* * * * * * * 
STATE OF UTAH, in the 
interest of 
RICKY WINGER, 
GERALDINE M. DAVIS, 
BRIEF 
Case No. 14368 
Petitioner-
Appellant. 
* * * * * * * 
STATEMENT OF NATURE OF THE CASE 
This is an appeal from the Judgment of the Second 
District Juvenile Court in and for Salt Lake County, State 
of Utah, the Honorable John Farr Larson presiding, wherein 
all of the parental interests of each of the parents of 
Ricky Winger were terminated pursuant to Section 55-10-
109(1)(a), Utah Code Annotated, 1953, upon the determination 
by the Court that each of them was unfit and incompetent by 
reason of their intellectual and emotional status to care 
for their son Ricky, and that said status, in combination 
with the intellectual and physical status of Ricky resulted 
in a condition which was seriously detrimental to Ricky. 
DISPOSITION OF LOWER COURT 
After an extended trial, the Second District 
Juvenile Court terminated, pursuant to Section 55-10-109(1) (a), 
Utah Code Annotated, 1953, all of the parental rights of the 
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appellant and Mr. Winger in their son Ricky Winger and 
ordered him placed for adoption. 
RELIEF SOUGHT ON APPEAL 
As guardian ad litem for Ricky Winger, it is the 
position of this Respondent that the Judgment and disposition 
of the Juvenile Court should be affirmed in all respects. 
STATEMENT OF FACTS 
This Respondent, guardian ad litem for Ricky 
Winger, does not accept the Statement of Facts an set out by 
appellant and would restate them as follows: 
Ricky Winger was born on December 30, 1974. On 
March 8, 1975, Officers of the Salt Lake City Police Depart-
ment , responding to calls describing a disturbance at the 
Winger home, took Ricky into custody to protect his physical 
safety, which the Officers felt was in danger as a result of 
physical violence occurring between his parents. (R. 85, 
84) Subsequently, a Petition was filed in the Juvenile 
Court on March 11, 1974, alleging Ricky to be without proper 
care due to the faults and habits of his parents, the appel-
lant and Clarence Winger- (R. 85) A. hearing on this Petition 
was held on May -1, 1974, at which it was determined that the 
parents of Ricky Winger were emotionally and intellectually 
unable to care for him, were unable to provide him with a 
suitable environment, and although desirous of caring for 
Ricky, had doubtful ability to do so. (R. 84) Accordingly, 
the Court ruled it had jurisdiction over Ricky, deprived the 
appellant and Mr. Winger of custody and guardianship of 
Ricky, placed custody and guardianship with the Utah State 
Division of Family Services and structured a treatment plan 
which, the Court hoped, would lead to the return of Ricky to 
his parents. (R. 84) 
Thereafter, on December 2, 1974, the parents filed 
a Petition for Restoration of Custody of Ricky to themselves, 
(R. 72) On the 11th day of March, 1975, the Division of 
Family Services filed a Petition requesting permanent termin-
ation of all parental rights of the appellant and Clarence 
Winger in Ricky alleging that said parents were unfit or 
incompetent by reason of their conduct or condition to care 
for Ricky; and, said condition was seriously detrimental to 
Ricky, to wit, they were both mentally and emotionally 
unable to provide Ricky with proper care and stability. (R. 
2 8) Hearings on this Petition and the Petition for Restor-
ation were held on March 21, 1975, April 16, 1975, April 23, 
1975, April 28, 1975, April 29, 1975, May 27, 1975, June 12, 
1975, July 23, 1975 and September 2, 1975. (R. 57-60) 
After careful consideration of the evidence presented in 
said hearings (R. 22-26), the Court found that Ricky Winger 
was microcephalic, hypotonic, mentally retarded, seriously 
delayed in his development, a frustrating child to deal 
with, and, as a result of these conditions, has highly 
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specialized needs for care. (R. 19-21) These findings were 
based upon the report of Dr. William M. Palmer (R. 36, 55) 
and the testimony of the witness. (R. 22-26) 
There was in regard to appellant disputed and con-
flicting testimony as to her emotional status but clear 
testimony as to her intellectual condition. (R. 22-26, 30-
32, 39-51) This was carefully weighed by the Court (R. 22-
26) which determined that she functions at a trainable 
mentally retarded capacity having a full-scale I.Q. of 52, a 
verbal I.Q. of 61, a performance I.Q. of 46. She is emo-
tionally unstable, has a lack of control, low frustration 
tolerance, hositility and immaturity while being self-
centered, dependent and lacking in social skills. She has 
extremely limited parental skills and has a very limited 
ability to change. (R. 20) The Court concluded from these 
findings that the appellant was unfit and incompetent to 
care for Ricky (R. 19) and this condition was seriously 
detrimental to Ricky, requiring termination of all of her 
parental rights in him, thus permitting his placement in an 
environment where his maximum potential can be realized. 
(R. 19-21) 
ARGUMENT 
THE JUVENILE COURT CORRECTLY DETERMINED 
THE APPELLANT WAS UNFIT AND INCOMPETENT 
TO CARE FOR HER SON BY REASON OF A CON-
DITION SERIOUSLY DETRIMENTAL TO HIM AND 
PROPERLY TERMINATED THE PARENTAL INTER-
ESTS OF THE APPELLANT 
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The Juvenile Court, after hearing and considering 
the evidence in this matter, determined that as a result of 
the appellant's intellectual and emotional status, she was 
incompetent and unfit to care for Ricky and that in conjunc-
tion with Ricky Winger's physical and intellectual status, 
there was created a condition which was seriously detrimental 
to Ricky requiring the permanent termination of all of the 
appellant's parental interests in Ricky. This determination 
was and is correct. 
The relevant provisions of the governing statute 
provide: 
The Court may decree a termination of all 
parental rights with respect to one or both 
parents if the Court finds: 
(a) That the parent or parents are 
unfit or incompetent by reason of 
conduct or condition seriously det-
rimental to the child; . . . " 55-
10-109 (1) (a), Utah Code Annotated, 
1953. 
Thus, whenever the Juvenile Court finds there exists a 
condition which is seriously detrimental to a child caused 
by the conduct of or condition of a parent who, as a result 
of such conduct or condition, is unfit or incompetent to 
care for the child, the Juvenile Court is authorized to 
permanently terminate parental rights of that parent. In 
her Appeal, the appellant asserts that since the Juvenile 
Court found no fault, that is, no neglect or abuse by her, 
this Court should not permit the ruling of the Juvenile 
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Court to stand. This proposition is not correct. Section 
55-10-109(1)(a), Utah Code Annotated, 1953, provides that 
the Court may terminate parental interests when it finds: 
". . • that the parent or parents are unfit or incompetent 
by reason of conduct or condition seriously detrimental to 
the child, . . . " There is no requirement of abuse or 
neglect. The statute requires, in fact, only conduct or 
condition. By this language the Court can base its action 
upon conduct or a condition and such determination can be 
either with or without fault. 
In a case wherein this Court has confronted a 
permanent deprivation based a condition found seriously 
detrimental to a child in a parent who was unfxt and incom-
petent to care for her child without fault on the part of 
that parents this Court has determined that permanent ter-
mination of the parent/child relationship was appropriate. 
State in the interest of F-, D~, and P- v. Dade, 14 Utah 2d 
47, 376 P.2d 948 (1962). 
This same case is cited to this Court by the 
appellant for the proposition that a parent/child relation-
ship should not be terminated except when the condition is 
seriously detrimental to the child. Examination of Judge 
Larson's Memorandum Decision indicates that such a deter-
mination was precisely what the Court concluded in this 
case. (R. 22-26) The appellant's assertion that there must 
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be some fault, that is, some type of neglect or abuse on the 
part of a parent to justify permanent deprivation, is not 
the law. State in the interest of F-, D-, and P- v. Dade, 
supra. The statute does not present a conjunctive statement, 
that is, stating "conduct and condition," it provides "con-
duct or condition." The appellant would ask this Court to 
rewrite this statute, which is something this Court cannot 
and will not do. This Court will apply the law as written 
and the applicable statute requires affirmation of the lower 
Court's termination of the appellant's parental interests. 
The appellant next asserts that the decision of 
Judge Larson is against the weight of the evidence. This is 
simply not true. Examination of Judge Larson's Memorandum 
Decision (R. 22-26) demonstrates that he gave great con-
sideration to the evidence before him. He weighed carefully 
the testimony of each of the witnesses and determined from 
the physical and intellectual condition of Ricky Winger and 
the intellectual and emotional status of the appellant, 
there was created a situation where Ricky's particular needs 
could be met only by permanently depriving the appellant of 
all of her interests in her child. She was and is incom-
petent and unfit to care for him. 
This Court has frequently restated its long-
standing rule that where a trial judge resolves questions of 
fact in a given way and there is substantial evidence to 
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support his findings, this Court will not interfere with 
that determination. Bountiful v. Swift, 535 P.2d 1236, at 
1238 (Utah, 1975). This is true in the instant case. 
Examination of Judge Larson's Memorandum Decision (R. 22-26) 
indicates that he carefully considered all of the evidence 
in reaching his findings and conclusions. This Court is 
cited to no evidence which it is alleged was disregarded in 
reaching the decision. Rather, the appellant cites -the 
Court to her view of the evidence. This is not the .rule by 
which such an appeal is tested. Questions of the suffic-
iency of the evidence must look at the evidence as a whole, 
not simply as the appellant wishes to have it viewed. 
Kesler v. Rogers 542 P.2d 354, 356 (Utah, 1975). In the 
instant matter, the evidence regarding the appellant and 
Ricky Winger (R. 30-56F amply supports the Memorandum 
Decision of Judge Larson. (R. 22-26) This Court.,, following 
its own mandates,, h a a n a choice but. to..reject. this .coirt«nt-
tion of the appellant and affirm Judge Larson. 
CONCLUSION 
The decision of the Trial Court is a correct 
determination of the facts and law before it. The appellant 
is unfit and incompetent to care for her son. This condi-
tion is seriously detrimental to Ricky and it can only be 
corrected by termination of the parent/child relationship. 
Accordingly, the decision of the Trial Court should be 
affirmed in all respects. 
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DATED this 8th day of June, 1976. 
DAVID S. DOLOWITZ 
Guardian ad Litem 
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